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l. INTRODUCTION

In this Order, we initiate a rulemaking to anend Chapter 36
of our rules, Cogeneration and Small Power Production, in
accordance with recent legislation that restructures the electric
i ndustry in Mine.?

During its 1997 session, the Legislature fundanentally
altered the electric utility industry in Miine by deregul ating
el ectric generation services and allowng for retail conpetition
begi nning on March 1, 2000. At that time, Maine's electricity
consuners will be able to choose a generation provider froma
conpetitive market. As part of the restructuring process, the
Act requires utilities to divest their generation assets and
prohibits their participation in the generation services
mar kets.? These changes in industry structure create nunerous
inplications for existing contractual relationships between
qualifying facilities (QFs) and utilities.

Mai ne utilities signed power purchase contracts with QFs as
a result of federal and state policies adopted to pronote the
private devel opnment of renewabl e resources and efficient energy
production. The federal Public Utilities Regulatory Policy Act
(PURPA) and Maine's Small Power Production Act (SPPA) required
utilities to enter |ong-term purchase power contracts with QFs.?3
Many of the contracts Maine's utilities have entered into with
QFs extend beyond the March 1, 2000 inplenentation of retai
conpetition. The parties entered these contracts at a tinme when
electric utilities provided vertically integrated retail service
on a nonopoly basis. This industry structure had existed for
many decades; as a consequence, the contracts reasonably
contenplated that this structure would continue to exist into the
future. Thus, efforts to restructure the industry should treat
both QFs and utilities fairly, and not unreasonably frustrate the
expectations of contracting parties.

YAn Act to Restructure the State's Electric Industry (the Act),
P.L. 1997, ch. 316.

2Utility affiliates may participate in the generation market.
35-A MR S. A 88 3205, 3206, 3207

SQualifying facilities are generally renewabl e power producers
under 80 MW or cogenerators that nmeets specified efficiency
standards. See 35-A MR S. A 8§ 3303.
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I1. STATUTORY PROVISIONS

The Act contains several provisions regarding QFs in a
restructured industry. Section 5 specifies that QF contracts
shall continue in effect after restructuring and that the rights
of contracting parties may not be inpaired as a result of
i npl enmenting the Act. Section 6 establishes a nethod to
determ ne the rates for power purchases in contracts that tie
such rates to the utility's retail rates. Under section 7, the
Comm ssi on nust continue to establish short-termenergy-only
(STEO rates to fulfill the terns of existing QF contracts.
Section 8 requires the Comm ssion, by rule, to establish a nethod
to set long-termavoided costs and any rate, term condition or
ot her provision of a QF contract that may be rendered i npracti cal
or inpossible to performor inplenent as a result of industry
restructuring. Finally, section 9 states that no utility may be
required, pursuant to Title 35-A, Chapter 33, to enter into a
contract to purchase power froma Q;, the section does not
abrogate any existing |law or rules that provide QFs with the
right to sell energy prior to March 1, 2000 on an "as avail abl e"
basi s.

Chapter 36 of the Conm ssion's rules governs utility power
purchases from QFs. W propose to anend Chapter 36% to conform
with the Act and establish rules for QF purchases in a
restructured industry. Generally, the proposed rule elimnates
or revises provisions that are prem sed on requirenents that
utilities enter long-termcontracts with QFs, revises provisions
to determ ne STEO rates and rates for purchases of energy and
capacity in a conpetitive market, provides for net energy
billing, and adopts a process for establishing substitute
contractual rates, ternms or conditions that are rendered
i npractical or inpossible to performas a result of
restructuring. W discuss the specific revisions and anendnents
to Chapter 36 in section |V bel ow

111. THE INQUIRY PROCEEDING

Prior to devel oping the proposed rule, we inquiry in Docket
No. 97-497 into the effect of industry restructuring on QF
contracts. W received comments from Central Mine Power
Conpany; the Industrial Energy Consumer Goup; the Ofice of the
Publ i c Advocate; Regi onal Waste Systens; Consolidated Qualifying
Facilities (S.D. Warren Conpany, M ne Energy Recovery Conpany,

4The Commi ssion's current practice is to use three-digit
designations for rules; accordingly, Chapter 36 wll becone
Chapt er 360.
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t he I ndependent Energy Producers of Mine, and Benton Falls
Associ at es); Wheel abrat or- Sher man Ener gy Conpany; Bangor
Hydro- El ectri c Conpany; Hackett MIls Hydro Associ ates and

UAH Hydro Kennebec Limted Partnership; the Coalition for
Sensi bl e Energy; and Miine Public Service Conpany. The conments
were constructive in hel ping us devel op the proposed rule.

IV. DISCUSSION OF INDIVIDUAL SECTIONS

Section 1: General Provisions

The proposed rule anmends the definitions section to del ete,
add, or nodify existing definitions to be consistent with the
proposed changes t hroughout the rule.

Section 2: Qual i fying Cogeneration and Smal |l Power
Production Facilities

This section contains the requirenents for a generating
facility to be considered a QF. Because QF contracts will remain
effective after retail conpetition, the proposed rul e does not
anend this section. However, there may be a need to anend
subsection D (Omership Criteria). This subsection states that a
QF may not be owned by an entity primarily engaged in the
generation or sale of electricity. It appears that this section
was intended to prevent electric utilities fromobtaining QF
status. However, after industry restructuring, the rule would
prevent conpetitive electricity providers from owni ng QFs.
Because of the possibility that this provision may create
uni ntended results in a restructured industry, we ask for
comments on whether and how it should be anended.

Section 3: Availability of Energy and Capacity Cost Data

This section, originally titled "Availability of Electric
Uility System Cost Data," deletes filing requirenents that are
prem sed on an integrated retail nonopoly industry structure and
replaces themw th requirenents that are consistent with the
enmerging conpetitive markets for electricity. The deleted itens
include long-termload forecasts, |long-termenergy resource
pl ans, the projected cost of planned capacity additions, and
| ong-term avoi ded costs cal cul ated as the difference between
total production costs of various energy resource plans. The
proposed rule also deletes, as no | onger necessary, the
requirenent that utilities notify the Conm ssion if avoided costs
have changed by 10% or nore.
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The proposed rul e adds provisions requiring estimted market
prices for whol esal e energy in Miine, estimated nmarket val ue of
whol esal e capacity in Maine, projections of capacity excesses and
deficiencies, and the estimted cost of installing new peaking
capacity in New England. This market-based capacity and energy
cost data will allow the Conm ssion to continue to set energy and
capacity rates after the date of retail access through an
adm nistrative process. |If we adopt a formula approach to
est abl i shing avoi ded capacity and energy costs, as discussed
bel ow, the data filed in accordance with this section would
becone unnecessary. Accordingly, the provisions of section 3
woul d cease to apply as of the date of retail access.

Section 4: Arrangenents Between Utilities and Qualifying
Facilities

Consistent with section 9 of the Act, the proposed rule
del etes all provisions of the rule that are prem sed on a
continued requirenent that utilities enter new purchased power
contracts pursuant to Title 35-A, Chapter 33, and maintains the
requi renment and rel ated provisions to purchase energy on an
as-avail abl e basis at STEO rates. The proposed rule al so del etes
out dat ed net hods of cal cul ati ng avoi ded cost and the fourth
decrenent avoi ded costs currently listed in section 4(C)(3).

As nentioned above, sections 7 and 8 of the Act require the
Comm ssion to periodically set STEO rates and to adopt a net hod
for establishing terns related to | ong-term avoi ded costs. The
proposed rule inplenents these requirenents in separate
subsections governing the rates for short-term energy purchases
and for capacity and energy purchases. Both subsections specify
that, prior to the date of retail access, the Comm ssion wll
continue to establish rates for purchases through an
adm ni strative process based on the information filed in
accordance with section 3 of the rule. Both subsections al so
contain two alternatives to establish rates after the date of
retail access: 1) a formula approach; or 2) an admnistrative
process.

Under the fornula approach, New Engl and | ndependent System
Operator (1SO energy and capacity clearing prices would
determ ne rates for purchases. Rates would change nonthly. In
any particular nonth, rates would equal the relevant |1SO clearing
prices in that sanme nonth of the prior year, adjusted up or down
by the year-to-year change observed in the prior nonth. The
formula is designed to produce rates each nonth for purchases of
energy, or energy and capacity, from QFs that approxi mate New
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Engl and market prices in that nonth. The utilities would obtain
the 1SO clearing price data and, by use of the fornula, calculate
rates each nonth. The utilities would electronically post the
rates so that they would be inmediately available to any
interested person. Under the second alternative, the Conmm ssion
woul d continue to use an adm ni strative approach, infornmed by
mar ket information, to periodically establish rates for
purchases. W seek comments on the advantages and di sadvant ages
of each approach. W also seek comments on whet her the fornula
approach for the establishnent of STEOrates is permtted under
section 7 of the Act.

The proposed rul e maintains the existing provisions on
factors affecting purchase rates. Such factors include
di spatchability, coordi nated schedul ed outages, and reduced |ine
| osses. In light of the proposed rule's reliance on actual
mar ket information to establish rates, we request conment on
whet her these provisions remain appropriate.

Finally, we address the Consolidated QFs request, that we
acknowl edge in this rul emaking that so-called "out-year" or
"orphan decrenent” avoi ded costs have already been establi shed.
We decline to address this matter as inappropriate in a
rul emaki ng context. The issue raised by the consolidated QFs is
one of contract interpretation that should be brought before an
appropriate forumfor resolution.

Section 5: Net Enerqy Billing

Under the current provisions of Chapter 36, QFs with
install ed capacity of 100 kWor |ess have the option to buy and
sell electricity on a net energy basis. The intent of the
provision is to allow very small QFs to sell their excess
generation to utilities wthout incurring the costs associ ated
with a second neter. As a general matter, an existing practice
that facilitates the use of small, renewabl e generating
facilities without incurring unnecessary costs is not one that
shoul d be disrupted solely as a result of industry restructuring.
Additionally, the Act maintains a policy of encouraging renewabl e
and i ndi genous resources. 35-A MR S. A 8§ 3210. For these
reasons, the proposed rule maintains the existing net energy
billing provision until March 1, 2000 and i ncl udes two
alternatives for simlar arrangenents after that date.5

5These provisions have been noved to a separate section in the
rul e.
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For QFs with existing net energy billing contracts that
extend past March 1, 2000, the proposed rule specifies that the
transm ssion and distribution (T&) utility shall continue to
bill on a net energy basis. This provision conplies with section
5 of the Act that requires existing contracts to continue in
effect. The proposed rule contenplates that the T& utility

remai ns the sole provider of billing and netering services after
retail access; we will consider the inplications of conpetitive
billing and netering on this provision when we consi der that

i ssue pursuant to 35-A MR S. A 8§ 3202(4). The proposed rule

al so contenplates that the T& utility wll purchase any excess
generation and include it with generation fromall other existing
QF contracts under the terms of 35-A MR S. A 8§ 3204(4). W seek
comment, however, on whether it would be nore desirable for the
rule to allow conpetitive providers or to direct or allow
standard offer providers to purchase the excess generation.

For net billing after March 1, 2000, the proposed rule
contains two alternatives. The first alternative maintains the
definition of net energy billing as it currently exists and
allows a net billing custonmer to choose any conpetitive provider
that is willing to offer service and purchase energy on a net
basis. |If the custoner takes generation service fromthe
standard offer, the proposed rule requires the standard offer
provider to provide service and purchase energy on a net basis.
Consistent with the requirenents of the Act, the T& utility,
after retail access, would no | onger purchase the custoner's
excess generation.

The first alternative further specifies that the net billing
custoner and conpetitive provider nay agree upon the rates by
whi ch excess energy will be purchased. |f the custoner is taking

standard offer service, the standard offer provider shall be
required to purchase energy at STEO rates as established under
this rule.

The second alternative changes the approach to net energy
billing by requiring the installation of two neters, one
measuring the energy the custonmer draws fromthe system and the
ot her nmeasuring the energy the custoner provides to the system
Under this alternative, when the custoner is consum ng nore
electricity than it is generating, one neter records the net
usage; simlarly, at any point in tine that the custoner's
facility is generating nore than the custonmer is using, the
excess anount provided to the systemis recorded on the second
meter. At the end of the billing cycle, the custoner is billed
for the usage shown on the first neter and is paid for the energy
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provi ded as shown on the second neter. The proposed rul e defines
t his approach as instantaneous net energy billing. The
custoner's options to purchase fromthe conpetitive nmarket and
sel|l excess generation to its conpetitive provider at agreed-upon
rates, or purchase and sell to the standard offer provider(s) are
the sane as Alternative 1.

We propose Alternative 2 as a result of information and
argunents provided in a recently-concl uded proceedi ng,
Tal mage/ I noue Petitions, Docket Nos. 97-513/97-532, in which CW
reveal ed that, despite the existing rule's prem se of a single
meter, it has routinely installed two neters.® CMP's coments in
t he Tal mage/ | noue proceedi ng rai se the question of whether the
underlying prem se of the existing provision (that the use of a
single meter is desirable) remains valid. |If it is now the case
that the use of two neters is necessary or desirable, the billing
and netering approach specified in Alternative 2 would appear to
be nore accurate than the existing approach. Accordingly, we
seek comment on whether the use of two neters for customers with
smal | generating facilities is necessary or desirable and, if so,
whet her the billing and netering approach contained in
Alternative 2 is nore accurate and shoul d be adopted. As part of
such comments, we request that the other utilities indicate
whet her they al so neter net energy arrangenents with two neters
and explain why or why not. Additionally, Alternative 2
specifies that the net energy billing custoner shall not be
charged for the cost of a second neter so as not to unnecessarily
di scourage the installation of small renewable facilities. W
seek comment, however, on whether it would be nore appropriate to
directly charge the custoner for the second neter and associ at ed
connection costs.

Wth respect to any of the net billing alternatives, we ask
for coment on whether the 100 kWor |less qualification for net
energy billing should be reduced (e.g., 10 kW and whet her the
option should be limted to residential custoners. W also ask
for coment on whether only generation-related costs should be

billed on a net energy basis so that net energy billing custoners
woul d pay full transm ssion and distribution costs. Finally, we
seek comment on whether the net energy billing rule should

contain a provision for a Comm ssion-approved standard form
contract. W ask whether such a requirenent is necessary or
desirabl e, and whether such a provision is prohibited by section

6CVP states that it does so because of the need to identify the
anount of energy consuned for state sale tax purposes, and
because its billing conputer program cannot account for | ower
met er readi ngs in subsequent nonths.
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9 of the Act that states that utilities nay not be required to
enter contracts pursuant to Title 35-A, Chapter 33.

Section 6: System Energenci es

The substantive provisions of the current rule are unchanged
in the proposed rule.

Section 7: Commi ssion Procedures

Section 8 of the Act requires the Comm ssion to establish
met hods for determning any rates, terns, conditions of QF
contracts, including |ong-term avoi ded costs, that are rendered
i npractical or inpossible to performor inplenent as a result of
i ndustry restructuring. W discussed above our proposed nethod
to establish long-term avoi ded costs. In this section, we
di scuss our proposal to establish other contract terns. Because
such provisions nmay be varied and are likely to be
contract-specific, the proposed rule includes a procedure whereby
the Comm ssion will establish rates, ternms, and conditions,
consistent wwth the requirenents of section 8, as disputed issues
ari se.

Simlar to existing practice, the proposed rule requires the
QF and utility to first attenpt to resolve any differences over
their contract terns. |If, after good faith negotiations, the
parties cannot conme to an agreenent, either the utility or QF may
file a petition for the Comm ssion to establish the disputed
term In resolving the dispute, the Conm ssion nust nmake a
finding that the disputed rate, term or condition has been
rendered inpractical or inpossible to performas a result of
i ndustry restructuring. |If it makes such a finding, the
Comm ssi on, consistent with section 8 of the Act, shall establish
arate, term or condition that preserves the intent and purposes
enbodied in the original contract.

The proposed rule also deletes many of the detailed
procedures currently contained in section 6 of the rule. These
provi sions are either inapplicable due to industry restructuring
or unnecessarily specific. The proposed rul e does, however,
mai ntain a general provision stating that the Comm ssion may
investigate, either as a result of a petition or on its own
notion, any matter relevant to the provisions contained in the
rul e.

Section 7 (current rule): Conmm ssion Procedures Upon
Petition to I ssue O der Requiring Weeling




Noti ce of Rul emaking (Ch. 360) - 10- Docket No. 97-794

Section 7 of the current rule inplenents the affiliate
wheeling section of Title 35-A, section 3182. The proposed rule
deletes this entire provision because it has becone obsolete with
t he enactnent of the Energy Policy Act of 1992 and FERC s
promul gation of its Open Access Rule FERC Order No. 888.

Section 8 Small Electric Utilities

This section contains provisions and requirenments regarding
smal |l electric utility purchases of power from QFs. The proposed
rul e adds a provision specifying that this section will no | onger
be effective as of the date of retail access, because at that
time utilities will no | onger be under any requirenents to
purchase QF power.

V. PROCEDURES FOR THIS RULEMAKING

This rul emaking will be conducted according to the
procedures set forth in 5 MR S. A 88 8051-8058. A public
hearing on this matter will be held on Decenber 12, 1997 at 1: 30
in the Public Uilities Comm ssion hearing room Witten
coments on the proposed rule may be filed until Decenber 22,
1997; however, the Conm ssion requests that comrents be filed by
Decenber 5, 1997 to allow for followup inquiries during the
hearing. Supplenental coments may be filed after the hearing.
Witten comrents should refer to the docket nunmber of this
proceedi ng, Docket No. 97-794, and sent to the Adm nistrative
Director, Public Uilities Comm ssion, 242 State Street, 18 State
House Station, Augusta, Maine 04333-0018.

Pl ease notify the Conm ssion if special acconmodations are
needed to make the hearing accessible to you by calling
1-287-1396 or TTY 1-800-437-1220. Requests for reasonable
accommodat i ons nust be received 48 hours before the schedul ed
event .

In accordance with 5 MR S. A 8§ 8057-A(1), the fiscal inpact
of the proposed rule is expected to be mnimal. The Conm ssion
invites all interested persons to comment on the fiscal inpact,
the economc effects, and all other inplications of the proposed
rule.

The Adm nistrative Director shall send copies of this O der
and the attached proposed rule to:

1. All electric utilities in the State;
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2.

Al'l persons who have filed with the Comm ssion within
the past year a witten request for notice of
rul emaki ngs;

Al'l persons on the Comm ssion's electric restructuring
service |list, Docket No. 95-462;

Al'l persons on the service list in the inquiry, Public
Utilities Conmission, Inquiry Into Effect of Electric
Restructuring on Contracts Between Qualifying
Facilities and Electric Uilities, Docket No. 97-497;

All persons on the service list in the inquiry, Public
Utilities Commission, Inquiry Into Terns and Conditi ons
for Standard O fer Service and the Sel ection of
Standard O fer Providers, Docket No. 97-519;

Al'l persons on the service list in Tal mage/l noue,
Petitions for Conmi ssion Intercession Regarding Efforts
to Gbtain Net Billing Purchasing Contract with Centra
Mai ne Power Conpany, Docket Nos. 97-513/97-532.

The Secretary of State for publication in accordance
wth 5 MRS A 8 8053(5); and

The Executive Director of the Legislative Council
115 State House Station, Augusta, Mine 04333
(20 copi es).

Accordi ngly, we

1

ORDER

That the Adm nistrative Director send copies of this

Noti ce of Rul emaki ng and attached proposed rule to all persons
|isted above and conpile a service list of all such persons and
any persons submtting witten coments on the proposed rule; and

2.

That the Adm nistrative Director send a copy of this

Noti ce of Rul emaki ng and attached proposed rule to the Secretary
of State for publication in accordance wwth 5 MR S. A 8§ 8053.

Dat ed at Augusta, Miine, this 31st day of Cctober, 1997.

BY ORDER OF THE COWM SSI ON
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Dennis L. Keschl
Adm ni strative Director

COW SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt




